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OMISSION OF WORD “THE” IN THE 
FORMAL CONCLUSION OF AN INDICT- 
MENT NO LONGER FATAL IN MIS- 
SOURI. 


The Supreme Court of Missouri has 
been to some degree unjustly criticised for 
several decisions which, contrary to many 
decisions in other states held that the 
omission of the word “the” in the conclud- 
ing clause of an indictment—‘against the 
peace and dignity of the State” was fatal. 
State v. Spillman, 209 Mo. 308; State v. 
Warner, 220 Mo. 23, 119 S. W. Rep. 399; 
State v. Campbell. 210 Mo. 202. This 
much at least can be said to justify, in a 
measure, these decisions: the formal con- 
cluding clause of an indictment was fixed 
by a provision of the Constitution and 
the Court held that while a substantial 
compliance is all that is required in the 
case of statutory regulations, a strict com- 
pliance was necessary with respect to any 
requirement of the Constitution. 


The insistent demand within the pro- 
fession as well as without for a more lib- 
eral construction of indictments in favor 
of the state is having its effect in Mis- 
souri as in everv other state and is evi- 
denced by a decision. of the Supreme 
Court of Missouri (Dec. 1, 1920) in the 
case of State v. Adkins overruling the 
previous decisions of the Court and hold- 
ing that the omission of the word “the” 
in the formal ending of an indictment was 
uot fatal. The opinion is written by one 
of the new judges of the court (Judge 
Williamson of Kansas City). In this 
opinion Judge Williamson said: 


“Much musty learning might be dug 
from forgotten books did time and space 
permit, to show the various endings of 
the indictments at common law and why 
it may have been thought advisable, for- 
ty-five years ago, when our constitution 





was written, to provide that there should 
be but one ending, and, but for the same 
limitations, many authorities might be 
cited in support of the views herein an- 
nounced. It seems sufficient to say that 
in the case at bar there was a substantial 
compliance with the requirements of the 
constitution, and that is all that is neces- 
sary. Toso hold does not deprive the ap- 
pellant of any right, nor impair any valid 
defense which he may have, nor alter the 
meaning of the charge, nor in any wise 
interfere with the orderly administration 
of justice.” 

It is interesting to observe how easy — 
such technical errors sometime creep into 
an indictment. The stenographer of the 
Circuit Attorney’s office of St. Louis 
(Chas. A. Cheney), who drew up the in- 
dictment in the Warner case which the 
court held fatal because of the omission 
of the word “the” recently stated how the 
error occurred. He said: 


“It was the simplest thing in the world. 
I was writing along without carefully 
watching the paper, and the word ‘the’ 
was the last word on a line, the word 
‘state’ starting the next line. I struck the 
keys for the word ‘the’ and didn’t notice 
that the type struck the metal guide which 
holds the paper in place. Later I didn’t 
notice that ‘the’ was not at the end of that 
line neither did the Circuit Attorney or 
anyone else until months later.” 

Our bar association debates on the sub- 
ject of technicalities and the severe but 
convincing attacks of men like Taft, Root, 
Hughes, Lehmann, Shelton and _ others 
have created such a different atmosphere 
in the law with respect to the relative unim- 
portance of rules of procedure as com- 
pared to the substantial rights of parties 
which are so often ignored and defeated 
by a strict insistence on mere forms of 
pleading, that the younger judges are do- 
ing much to change the old rules respect- 
ing forms and variances and overcoming, 
in a large measure, the feeling of discontent 
and even hostility on the part of the people 
against the courts on account of decisions 
which to the lay mind ignore substance for 
shadow. 
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Another interesting feature of the 
batch of decisions handed down by the Mis- 
souri Supreme Court is that among many 
criminal appeals there is only one re- 
versal and in that decision, the case is re- 
manded where ordinarily as the Court 
itself declares there would have been a 
simple reversal since the Court found that 
there was not sufficient evidence adduced 
by the State to prove the offense charged. 
But the case is remanded for a new trial to 
give the State opportunity to introduce 
other evidence to convict the defendant, the 
Court declaring that “in view of the ex- 
treme prevalence of crime,” they would give 
the State every possible opportunity to se- 
cure a conviction. 








NOTES OF IMPORTANT DECISIONS. 





VALIDITY OF JUDGMENTS ENTERED ON 
WARRANT OF ATTORNEY TO CONFESS 
JUDGMENT.—There can be no doubt that one 
may appoint another to confess judgment for 
him. Whether this procedure is effective when 
a general warrant of attorney to confess judg- 
ment is incorporated in the body of the note, 
contract or bond sued on has been disputed by 
a few courts but sustained by the great weight 
of authority. The Supreme Court of Nebraska 
had an interesting case involving the enforce- 
ment of a foreign judgment on a note contain- 
ing a warrant to confess judgment directed gen- 
erally to “any attorney.” Whittier v. Riley, 178 
N. W. 762. ; 

In this case, defendant then living in Colo- 
rado, gave a note payable to plaintiff's in- 
dorser which contained the following para- 
graph: 

“If not paid when due, then I authorize any 
attorney at law, at any time after this obliga- 
tion becomes due, to appear for me before any 
court in Colorado, or elsewhere, either in term 
or vacation, and waive the issuing and service 
of process and confess judgment against me and 
in favor of the payee above named, or assigns, 
for the sum, interest, and costs, and attorney’s 
fee of 10 per cent, and to thereupon for me 
release all error, and waive all right and benefit 
of a second trial, writ of error, or appeal in my 
behalf, and as well also the exhibition of a bill 
in equity to interfere in any manner with such 
judgment.” 


Plaintiff became the holder of the note by 
endorsement and the note being unpaid at ma- 








turity filed a*suit in Colorado in which one A, 
E. Seidel, a local attorney, appeared under au- 
thority of the general warrant of attorney and 
filed a cognorit on behalf of defendant waiving 
service of process and confessing judgment. 
The present suit is brought on this judgment 
against the defendant in Nebraska and he con- 
tends, first that a judgment on a warrant of 
attorney to confess judgment is a term of judg- 
ment unknown to the common law and that 
therefore the Colorado court had no jurisdic- 
tion to render a judgment which the Supreme 
Court of Nebraska is bound to enforce; and 
secondly, that plaintiff cannot take advantage 
of such a warrant since he is not the payee or 
an “assign.” 


The Nebraska court dismissed defendant’s 
first contention with the observation that the 
Full Faith and Credit Clause as well as the 
rules of comity, “precludes this court from 
questioning the interpretation placed upon the 
common law as administered in that state, and 
that its determination that a judgment entered 
upon warrant of attorney, without the issuance 
or service of process, is valid in that state un- 
der the common law, is conclusive upon the 
courts of Nebraska in a suit -upon the judg- 
ment here.” 


On the second point, to-wit: whether the 
word “assign” included endorser, the Court 
said: 


“We are of the opinion that where the word 
‘assign’ is used with reference to a promissory 
note it should be given the broad meaning 
which includes any of the modes whereby it 
may be assigned or transferred. Indorsement 
is a method of assignment pertaining peculiarly 
to notes and bills. If indorsed in blank, such 
an instrument, it is true, passes from hand to 
hand by mere delivery; but the person who be- 
comes its holder by that means is just as 
effectually vested with title as if a formal as- 
signment had been executed. The intention of 
the parties should be looked to in determining 
the meaning of the word ‘assigns’ in the war- 
rant of attorney, and, if it is to have any force 
at all, it must be taken to mean those into 
whose hands the note may come by transfer of 
ownership from the payee. Mundy v. Whitte- 
more, 15 Neb. 647, 19 N. W. 694. The term 
might include, not only transfer by indorse- 
ment, but transfer by a separate instrument of 
assignment, or even an assignment in equity. 
The language of the warrant of attorney could 
have no other intention than to vest subse- 
quent holders of the note, to whom it had been 
transferred by the payee, with the same right 
to have judgment confessed in their favor as 
that possessed by the payee himself.” 


The Nebraska Court’s decision will give en- 
couragement to credit men who are always 
seeking to facilitate the collection of their ac- 
counts. The tendency of the authorities is to 
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favor such general warrants of attorney and a 
few cases have gone so far as to hold that where 
a negotiable note contained a power of attorney 
authorizing confession of a judgment in favor 
of the payee, but did not specifically authorize 
it in favor of assignees or subsequent holders, 
the power was nevertheless effective to author- 
ize confession of judgment in favor of an in- 
dorsee, Jarrett v. Sippely, 175 Mo. App. 197, 
157 S. W. 975; Colona v. Parksley Nat'l Bank, 
120 Va. 812, 92 S. E. 979. 








STRIKES, STRIKERS AND STRICK- 
EN—THE KANSAS INDUSTRIAL 
COURT.* 


I am going to open this article with a 
parable. Bill and Joe owned adjoining 
farms, and, as frequently happens, there 
was a dispute over the line-fence. Bill 
thought his fence ought to go over into Joe’s 
farm about four rods; and Joe thought his 
fence should be over on Bill’s farm about 
four rods, and there is nothing that makes 
a more acrimonious dispute than a line 
fence, unless it is a row in a church. One 
day Bill and Joe met at the line fence. Bill 
had a gun, Joe had a club, and when it was 
over, Joe was dead, and his wife was a wid- 
ow, and his children were orphans. Bill was 
sent to the penitentiary, and in effect his 
wife was a widow, and his children were 
orphans, and the pity of it was, the dispute 
over the line fence remained just exactly as 
it was before. The trouble and killing, the 
sorrow, the grief, the widowhood and or- 
phanage had not determined where the line 
fence ought to be. 

But Bill and Joe had a tribunal, a forum 
into which they could have carried this dis- 
pute, and determined where the line fence 
ought to be. Now, to apply our parable. 


*This article, by the one who had most to 
do with drafting the Kansas Industrial Law 
Bill, is a revision of an address by the author 
before the Missouri State Bar Association. It 
is a subject which lawyers and legislators will 
have much to think about in the immediate 
future.—EDITOR. 





Bill owns a factory, or rather, because 
he is a capitalist, I suppose we ought to 
and Joe works 


’ 


refer to him as ‘William,’ 
for him—a good many Joes. Joe says to 
William: “I have got to have more wages.” 
William says, “I am just making both ends 
meet; I can’t pay you any more.” *Joe 
thinks William is lying. Possibly he is— 
William sometimes does lie. But Joe 
doesn’t know. William doesn’t know how 
Joe is living, or whether he is getting a liv- 
ing wage, and ordinarity he doesn’t care, 
and between them there is a gulf of sus- 
picion and distrust. 

Now, we will assume that Joe strikes. 
Of course, nowadays there are not very 
many strikes on account of wages. Strikes 
are for many other things. The working- 
man strikes because he wants shorter hours ; 
because he wants Saturday afternoon off 
to play golf; he strikes because a metal- 
worker is compelled to carry a plank from 
one floor to another, thus interfering with 
the International Amalgamated Associa- 
tion of Carpenters; he strikes in Missouri 
because in Minnesota some scab is em- 
ployed in the mines; he strikes because 
some distinguished Prelate of the Catholic 
Church wasn’t allowed to land in England; 
he strikes because somebody has gone on a 
hunger strike in England, or Ireland; he 
strikes because his sub-boss or walking- 
delegate wants to show his authority ; or he 
wakes up in the morning and says, “It is a 
fine day, let’s strike.” But we will as- 
sume that this is one of the old fashioned 
strikes for a higher wage. So William 
shuts his factory, and after a while he puts 
on “scab” labor, and to protect this ‘‘scab” 
labor and these strike-breakers, he imports 
guards, professional gunmen, and throws a 
barb-wire fence around his factory. In a 
little while, the little savings of the Joes run 
out, and poverty, hunger and cold invade 
their homes. Some of the more excitable 
Joes explode a stick or so of dynamite; 
shots are fired; some of the Joes are killed, 
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and their wives are widowed and their chil- 


dren become orphans; some of the strike- 
breakers are killed, their wives are widowed 
and their children are orphaned. Extra 
police are put on the job; extra deputies 
are sworn in, and finally, generaily too 
late, the military is called out, and you and 
I pay the cost. Innocent by-standers are 
killed or crippled ; property, having nothing 
on earth to do with the controversy, is de- 
stroyed; the city is terrorized, the public 
peace disturbed and, for a time, disorder 
and ruin. Finally, when both sides are ex- 
hausted, they have an arbitration. There 
is a kind of a truce fixed up. Joe is given 
an increase in wages, and William blithely 
charges the increase to production, and 
passes it on to you and me, and Jones, he 
pays the freight—he always does. 


But it isn’t peace, it is simply a tempo- 
rary truce, and both sides at once prepare 
for another inevitable conflict. And after 
all. the tears and sorrow, the strife, the 
chaos, the bloodshed and destruction, the 
poverty and misery; and after that gulf of 
suspicion has been widened and deepened, 
the truth of the controversy, the true loca- 
tion of the line fence, is just as undeter- 
mined as it was at the outset. The Gompers 
and the Howatts tell you that this is the 
only way that disputes between Capital and 
Labor can be adjusted. If that is true, 
then there is a radical defect in our civiliza- 
tion today. We have abolished the ordeal 
by battle, the duel; we have abolished pri- 
vate warfare everywhere else. Shall we 
continue to permit it in industrial affairs? 


In the great debate between Governor 
Allen and Mr. Gompers, Governor Allen 
asked Mr. Gompers whether, in such a con- 
flict as I have described, the general pub- 
lic had any right or interest in the contro- 
versy, or whether it was purely a private 
warfare between Labor and Capital. Mr. 
Gompers at ‘the time did not answer the 
question, because he could not. To deny 











that the general public had any interest in 


these controversies, although they suffer in ~~ 


common with the disputants and in the up- 
shot, pay most of the cost, would have 
brought down upon him the condemnation 
of the general public. On the other hand, 


to admit that the public has an interest in 


this controversy, would have been to ap- 
prove our Industrial Court, or some form of 
remedial legislation. 

Now, mark you, so long as you give la- 
bor no forum wherein it may bring its 
troubles and be heard, you have no right 
to forbid the strike. If the original Bill and 
Joe had had no forum where they could 
take their disputes, they would have been 
justified by taking to arms. 

After this dispute, with its loss and suf- 
fering, is ended this labor line-fence dis- 
pute remains the same as the other. No- 
body knows when it is through, whether 
Joe is getting wages enough, or whether he 
is doing an honest day’s work, or whether 
he is a slacker. Nobody knows whether 
William was running his business in a good, 
honest American way, or whether he was a 
filthy profiteer. 

You and I know that it is only by com- 
bination and largely by strikes that labor 
has fought its way out of the long night 
of servitude and degradation, into recogni- 
tion of his manhood, into the full light of 
day, and you cannot blame the laboring 
man for his superstitious belief that the 
Strike is the only weapon he has; that only 
by the strike can he get his rights, and un- 
til you give him some tribunal where he can 
present his wrongs and have redress, you 
have no right to condemn this right to 
strike. 

We, in Kansas, where we are fond of try- 
ing experiments, have established what we 
call the “Industrial Court.” I am not going 
tc go over again the story of the origin, the 
initiative of the Industrial Court—that has 
been written elsewhere. 
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Our legal purists say these controversies 
are not justifiable. I understand them to 
mean by this that they are not such con- 
troversies as are cognizable of right in 
courts of general jurisdiction, like the Cir- 
cuit Court here, or the District Court of 
Kansas, what we call “Nisi Prius’ Courts— 
I am not just sure about that pronunciation. 
That is to say, the employe cannot go into 
court and sue for his higher wages, and the 
employer cannot go into court and compel 
the employe to work for a lower wage. But 
this is not an Industrial Court; 
though we call it a “court,” the name 
doesn’t mean anything. In the Colonial 
Days, the Legislative Assembly was often 
I_ think it 
is true in some of the Southern states to- 
day, and I believe is still true in Massa- 
chusetts. 


court 


known as the “General Court.” 


It is not a court, it is an ad- 
ministrative body, exercising certain police 
powers; and before we examine this bill, 

- we had better stop for a moment and con- 
sider just what is this police power. You 
will pardon me if I talk Hornbrook law to 
you, but I find a great many well informed 
lawyers are very hazy as to the nature and 
extent of the police power. 


Edmond Burke, in one of his sublime 
orations, said that the whole State and 
Power of England, its Kings, its Lords and 
Commons, its Army and its Navy were con- 
stituted, ordained and maintained for the 
purpose of getting twelve honest men into 
the jury box; that is, the protection of the 
citizen’s life, liberty and property by forms 
of law instead of by arbitrary power. But 
the institution and the processes of the 
courts exhaust but a portion of the police 
power of the State. A vast reservoir of 
the police power remains to be admin- 
istered by the executive arm, what is com- 
monly known as the administrative branch 
of the Government. And let me say here 
that a dictum of an early English Court, 
attempting to distinguish between the ad- 








ministration of justice as an independent 
attribute of the English Constitution and 
the Police: Power, which was the King’s 
prerogative, has mislead many law writers 
into separating the administration of jus- 
tice from the general police power. 


Courts administer police power by cer- 
tain long recognized formulae, but it is, 
nevertheless, the police power of the state 
that is thus exercised. But after the courts 
have functioned, there remains a vast do- 
main of police power, exercised by the ad- 
ministrative arm, which deals with the gen- 
eral welfare of the people, education, pub- 
lic health, the maintenance of public peace, 
public morals and even the comfort and 
convenience of the city. All of these are 
under the watchful exercise of the police 
power. There is this clear distinction be- 
tween the exercise of the police power by a 
court, and by the administrative arm. ‘The 
court is inert until its jurisdiction is sought 
and invoked by appropriate formulae. A 
court cannot go out and seize a criminal 
and try him until a complaint has heen pre- 
sented and a warrant issued. The court 
cannot collect your debt until a complaint 
has been filed against the debtor. A court 
cannot do equity until the equitable juris- 
diction has been set in motion by an appro- 
But the administrative arm 
(I am quite sure 


priate Bill. 
acts ex propria vigore. 
of that pronunciation. I looked it up.) It 
aets without complaint, without warning 
and without investigation. It may act 
upon suspicion or surmise. It has inquisi- 
torial power, power to subpoenae witnesses 
and compel the production of books and 
papers without any complaint being filed, 
wherein it differs from a court. You can 
not swear a witness in court until there is 
a legal controversy before the court. The 
exercise of the police power by the ad- 
ministrative arm is swifter of execution, 
speedier in action and presents many ad- 
vantages over the rule-hampered action of 
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the court. That is the reason why we de- 
cided to make the Industrial Court an ad- 
ministrative body rather than a judicial 
body. As a court it would have had ad- 
vantages. It could punish for contempt ; it 
You cannot 
administrative functions upon a 


court, but you can confer quasi judicial 


could exercise its own orders. 
confer 


powers upon an administrative body, the 
power to investigate, to take evidence, to 
deliberate, to weigh and to find the facts. 
These powers can be conferred upon a Leg- 
islative Tribunal, or upon its arm, a com- 
mittee sitting for the purpose of investiga- 
tion, 


We have had a distinguished example of 
it recently in the committee of the Senate 
of the United States which has been inves- 
tigating campaign expenditures, investigat- 
ing them so thoroughly that many earnest 
workers in both parties have found them- 
selves without a job as a result of this in- 
vestigation. This investigation, with its 
illuminating evidence, would have been im- 
possible in a court. 


The administrative arm can anticipate la- 
bor troubles and strikes by investigating the 
conditions surrounding the mine or factory 
where disputes, and industrial troubles are 
reaching an acute stage. Before a strike 
has been called, before there is an overt act 
of industrial warfare, it can publish its find- 
ings so that the public will know whether 
the worker is getting a fair wage, working 
reasonable hours, giving an honest day’s 
work for his wage, and so that the public 
can know whether the business of the em- 
ployer can reasonably stand shorter hours 
or an advance in wages without increasing 
the price that he charges the consumer. In 
fact, if these inquisitorial powers of the 
court were all its powers, these things were 
all that it could do, it would be worth the 
cost. We would know where the line- 
fence belongs. Publicity, like the sunlight, 





is a great germicide. No sociological wrong a 
can stand the light of day. The truth will | 
kill it. If everyone knew the wholesale and — 
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the retail cost of the articles which they ~ 


buy, there would be no profiteering. 


Whatever doubts there may be as to the “ 
constitutionality of some parts of the Indus- 


trial Court law, no one has ever questioned 


the right of the State, under its police ~ 


power, to establish this administrative body 
and give it these inquisitorial powers. 
It is true, Mr. Howatt, who is now in 


eer: 


contempt for refusing to obey the process — 
of the court and testify, has appealed to ™ 
the Supreme Court of the United States, | 
but that court, in the Interstate Commerce 7 
Case, in the 154 U. S., has decided every : 


question raised by Mr. Howatt’s appeal, 
against him. ‘ 


Coming now to the question of police q 


power, it is the broadest, the most unlimited, — 
the most illimitable of all the powers of © 


Government. Outside of a limited number 
of cases, where the police power affects the 
rights of property, the right to bear arms, 


public assembly and the freedom of reli- 


gion, where the police powers are limited | 


by certain amendments, the only boundaries, 
the only circumscriptions of that police 
power is that the exercise of it must be 
reasonable, and that it must tend to the pub- 
lic welfare. 


No respectable court and no q 


text-writer has ever attempted to go further ~ 
than this in setting boundaries to the power | 


and each case is decided upon the particu- 7 


lar and instant question of fact. 


It may be said that the police power is 
the end and aim and final object of all civil 
government, because the end and cbject of 
ali civil Government is to promote the gen- 
eral welfare and happiness of the citizen, 
and it is with that that the police power 
more closely deals. 

The police power greets you at the 
threshhold of life, where it prescribes the 
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_ qualifications of the doctor and the nurse 











who bring you into the world. It follows 
you to the tomb, where it regulates the 
cemetery where your ashes are finally in- 
terred. And during all the interval from 


the first puny wail of the new-born child, 
» to the death rattle of the dying, it surrounds 


you every moment with its invisible, ever 
present protection. Waking or sleeping, 
alone or in company, in the crowded street 


or on the lonely prairie, the police power is 


' there, not merely protecting your life, your 


liberty and your property, but protecting 
your health, the morals of your community 


_and safeguarding the comfort and conveni- 


ence of your daily life. 
The police power is the only power that can 


_ take and destroy private property for public 


benefit, without compensation to the owner, 
as where it destroys an unsafe or unsani- 
tary building. It is the only power that 
can destroy the sanctity of a contract, which 
the Constitution says shall be held sacred. 
It is the only power that can over-ride a 
treaty, which the Constitution says shall be 
the supreme law of the land, and was held 


in the New Orleans quarantine cases, 


| where a health regulation of the city of New 


Orleans set aside a treaty stipulation be- 
tween America and France. It is the most 
comprehensive and most minute of all the 
powers of Government. It protects the 
cattle of the Kansas farmer against Texas 
fever, and it protects the migratory birds 
against undue and continuous slaughter. It 
regulates the length of time that the mill 
whistle may blow, without undue disturb- 
ance to the people and quiet of the neigh- 
borhood, and it stops the great liner with 


its thousands of passengers, at the thresh- . 


hold of the country, until every individual 
las proven his right to be admitted upon 
the ground of his physical and moral health- 
fulness. 

It is the most flexible of the governmental 
powers, adjusting itself almost instantly to 








every change of conditions. The police 
power which adequately regulated the move- 
ments of the stage coach, was found suffi- 
cient, without any extension of power, by 
merely adapting established principles to 
new conditions, to regulate the railroads, 
the steamboats and the automobile, and 
shortly it will reach its long arm into the 
sky and regulate the air lanes and the avi- 
ator. Every time a new and dangerous 
mechanism is invented, whether for labor 
or pleasure, the police power seizes its con- 
trol and regulates it for the safety of the 
public. 

Its two greatest functions are the protec- 
tion of the public health and the public 
peace, and these are the foundations upon 
which, mainly, the power of the Industrial 
Court rests. In the first place, the Legis- 
lature defines the necessaries of life as food, 
fuel and clothing. This is not a legislative 
fiat ; it simply recognizes the primal necessi- 
ties of life-in the temperatate zone. A man 
may live, love and be happy in a tent, a 
cave, or a dug-out; but to be well, to be 
healthy, he must have food, fuel and clothes. 
The State is not concerned with whether a 
man has one suit of clothes, or a dozen; 
one meal a day, or five. It is not concerned 
with whether he has fuel enough to warm a 
But it is 
concerned, and the public health demands, 


ten-room house, or one room. 


that every family shall have so much food, 
so much fuel and so much clothing as shall 
maintain their health, keep them in decent 
comfort and provide for the sturdy up- 
bringing of the future of the race. 
Whenever a strike, a shut-down, or a 
lock-out threatens such a shortage in these 
necessities as endangers the public health, 
then the State has the same interest in the 
strike or the lock-out that it has in an ap- 
proaching epidemic of contagious disease. 
The State need not wait until the smallpox 
or yellow fever has invaded a community. 


It may quarantine against these evils far in 
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advance, prohibit persons coming from an 
infected community, from entering the dis- 
trict where the public are yet whole. It 
may shut up an infected family within its 
dwelling, indefinitely, to protect the whole 
from the infection. This prohibition against 
any interference with the continued ade- 
quate production and distribution of the 
necessaries of life applies equally to the em- 
ployer as well as the employe. 

The other day the American Woolen 
Mills Company, which, in three years had 
raised the price of woolen goods nearly 
three hundred per cent and had made in one 
year one hundred nineteen per cent on its 
capital, abruptly shut down, throwing forty 
thousand working people out of employ- 
ment, clearly in order to keep up the ex- 
orbitant price of woolen goods. 

If that had happened in Kansas, the in- 
quisitorial power of this court would have 
been instantly invoked, the officers of the 
company would have been placed under 
oath and the books of the company exam- 
ined by experts to determine the true rea- 
son for the shut-down. If the closing of 
this factory had endangered the adequate 
supply of clothing in Kansas, the State 
would have immediately taken possession of 
this factory and continued its operation, 
making due provision for a fair compensa- 
tion to the owners of the property. 


The power thus asserted in the law is 
seriously questioned. It may be unconsti- 
tutional. But you will find, in examining 
this law, that every power of doubtful con- 
stitutionality is segregated, placed in a sec- 
tion by itself, so that, if any power asserted 
by the court is denied by the Supreme Court 
of the United States, the other powers re- 
main. The constitutionality of the court 
and its inquisitorial power are unassailable. 
Of course, under this branch of the court’s 
power, only such industries are affected as 
produce and distribute these necessaries of 
life. A strike in a match factory, or a 








chewing gum factory, would not come — 
within the purview of the court under this — 
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But there is another police power equally E 
as important, and that is the protection of 7 
the public peace. If a strike of any consid- 7 
erable size endangers the public peace, the ‘ 


public reserves are put on duty; the sheriff 


swears in a swarm of deputies; frequently 7 


the militia is called out—nearly always there 


is bloodshed, loss of life, destruction, of ~ 


property; in fact, these things are almost ~ 
inevitable. They have come to be regarded © 


as an integral part of the strike, inevitable ~ 


factors of this private warfare, just as the 7 
killing and maiming of man is inevitable in ~ 


public warfare. 


The State has a right to 


anticipate violence and prevent it, as well as ~ 


punish it after the act. 
chairman with violence, he can have me 
bound over to keep the peace. In fact, 
there is now in the courts power of preven- 


If I threaten our © 


tion of such breaches of the peace by in- ‘ 


junction. 


It is a power that has always 7 


been questioned, often denied, but gen- 7 


erally upheld; but usually the power of the 
court cannot be invoked until the danger 
line is reached, until, in effect, there has 
been an overt act of violence, interfering 


with the lawful possession and operation of 
the employer’s property. So the law says ~ 
that whenever there is a strike, or the dan- © 


ger of a strike, that threatens the public 


peace of a community, this court shall at © 


once begin to function, it shall examine the 


merits of the controversy, it shall find, de- 
termine and publish who is right and who is 7 


wrong ; 
whether the workmen’s hours shall be 
shorter, whether his wage shall be higher, 
whether the employer of the working man 
is entitled to a higher price for his product 
in order to pay such high wage. 


The American people are generous. 
They wish the workman to have a liv- 
ing wage, a decent standard of com- 


it will ascertain and announce — 
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fort for himself and family. They 
that the employer should 
earn a fair return upon the capital invested. 
If the conditions of the employment de- 
mand an increase of the cost of the labor, 
whether by higher wages or shorter hours, 
and the profits of the employer will not 
warrant such increase, they are perfectly 


are willing 


willing to pay a higher price for the prod- 
uct. The trouble with all existing labor 
disputes is that no one knows these facts. 
The laborer does not know whether the em- 
ployer is profiteering. The employer does 
not know, generally speaking, whether the 
laborer is getting a decent wage. He buys 
his labor as cheaply as he can get it, as he 
buys everything else, and the general pub- 
lic know nothing at all about it except that 
they suffer from the strikes, and they suffer 
from the undue increases in the cost of liv- 
ing, part of which is due to exorbitant 
profits of the employer, part of which is 
due to the refusal of many laborers to give 
an honest day’s work for a fair day’s pay. 


When the Supreme Court of the United 
States upheld the Adamson Law, it took 
judicial knowledge of the fact that a strike, 
a general strike, of all the railroads in the 
United States would endanger the public 
peace; that such a strike would curtail, if 
not absolutely stop, distribution ; would en- 
danger the public health, and they upheld 
the police power of Congress over Inter- 
state Commerce in asserting, by the Adam- 
son Act, that eight hours should constitute 
a day’s work. One of the Justices, in dis- 
senting, called attention to the fact that if 
Congress might, in favor of the laboring 
man, say that eight hours was a day’s work; 
it may, at some future time, declare. as 
against the laboring man, that eight hours 
shall constitute a day’s work, and that he 
may not demand a day’s pay until he has 
worked eight hours, whatever his contract 
with his employer may be. This is an ap- 
proval from the highest court in the land 





of the most radical step that has ever been 
taken by Congress in industrial matters. 
and it was taken and approved under the 
same police power which we irivoked by the 
Industrial Court Law. It is difficult to see 
how, in the face of the decision on the 
Adamson Law, any provision of the Indus- 
trial Court Law can be held unconstitu- 
tional. 


The failure of this law is predicted by 
superficial observers, because they say arbi- 
tration has been tried in industrial suits and 
has utterly failed; notably in Australia, 
New Zealand and Canada. Arbitration is 
The vice of it 
is that upon every arbitration board the two 


nearly always a failure. 


contending parties are represented by their 
own advocates, each determined to maintain 
the side of those who selected them, and 
then some neutral minded person, generally 
without knowledge of the controversy or 
its elements, is selected for the third party. 
Most frequently the representatives of the 
employer and the employe get together on 
an increase of wages, overrule the repre- 
sentative of the general public, and the in- 
crease in wages is charged to the constimer. 


In practice the inherent fault of arbitra- 
tion in labor troubles is that it does not ar- 
rive at the truth and justice of the con- 
troversy, but the decision merely marks the 
furthest point that each side will concede to 
settle the pending war. If the employer is 
strong financially, not embarrassed by out- 
standing contracts, while the employes are 
weak, the concessions will be made by, and 
the point of agreement will be against the 
employes. If, on the contrary, the em- 
ployer is weak and embarrassed by outstand- 
ing contracts, while the union is strong, the 
concessions will be made by the employer, 
and the point of agreement will move that 
way, and the end is not peace, but a truce. 


Kansas is the first state that has estab- 
lished a permanent body, functioning all the 
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time, with judges of sufficient eminence and 
dignity as will inspire the confidence of liti- 
gants and of the general public, and rep- 
resenting every class within the state, ex- 
actly as the Supreme Court does. We have 
done away with the idea that Labor and 
Capital ought to be represented upon the 
court or body which decides their contro- 
versy. We say that these labor controver- 
sies are not unique. ‘They are no more 
sacred than any other controversy between 
man and man. They are to be decided upon 
the same principles and the same conclu- 
sions of right and wrong that should de- 
cide every other dispute and controversy. 
And we have established the same kind of 
a tribunal for that purpose, and so, having 
given both Labor and Capital a tribunal 
where their differences may be settled by 
forms of law, we have abolished, or at- 
That is to 
say, we declare it unlawful for the heads 
of any body of organized labor to declare 


tempted to abolish, the strike. 


a strike which shall endanger the public 
peace or the public health, and every strike 
We have declared 
that it shall be unlawful for laboring men to 
conspire together to call a strike. We have 
declared that it shall be unlawful for em- 


does one or the other. 


ployers to shut down their mines or facto- 
ries for the purpose of creating a shortage 
in the essentials of life, and we have placed 
penalties on any violation of this act. But 
we do not undertake to outlaw and pen- 
alize strikes or conspiracies to strike until 
we have first given the contending parties 
the forum in which to hear their grievances 


in a legal way. 


In these particulars, Kansas is ahead of 
all the rest of the world. To these particu- 
lars we point with pride. In these particu- 
lars we think we have taken the first sane, 


logical and well considered step towards 











We have 
substituted the reign of law for private war- 
We have placed these controversies 


the adjustment of labor troubles. 


fare. 
on a parity with all other controversies 
and man. We _ have 
stain of medieval sav- 
conflict between la- 


Very gradually labor is 


between man 
eliminated the 
agery from the 
bor and capital. 

beginning to understand that this court is 
its friend, enemy. Some 
twelve or fourteen disputes over wages and 
other conditions have been adjudicated by 
this board, and both parties have accepted 
the finding of the court, and strikes have 
More and more, the labor- 


and not its 


been avoided. 
ers are seeking the. jurisdiction of the court, 
some times even through their accredited 
organizations, like the switchmen’s union. 
It will take time to eliminate from the 
laborer’s mind the superstitious regard for 
the strike. 


and persistently misrepresented in order to 


The law has been consciously 


create a prejudice against it. There is not 
a line or a principle in it that compels any 
man to work for any given wage, or any 
given number of hours. His right to quit 
work at any moment he pleases, is recog- 
nized. His right to collective bargaining ; 
that is, to make wage agreements through 
the organization of labor, is expressly rec- 
ognized. But the closed shop is not recog- 
nized, and never will be, because the closed 
shop is un-American. It denies to a man the 
right to work when and where, and for 
what wage, he pleases. If some man in 
Kansas City were to announce that no man 
could work for the street railway or the 
packing houses until he had first obtained 
from this self-constituted boss a card, for 
which he must pay; that only upon the 
presentation of this card could he obtain 
employment ; that as a requisite to the con- 
tinued enjoyment of the card and its per- 
mission of employment, he must pay a part 
of his daily wage to the boss; that he must 



















Vigws 











YIM 


VoL. 91 


CENTRAL LAW JOURNAL 








agree to quit work whenever the boss tells 
him to, and go to work whenever the boss 
tells him to, without knowing why ; and that 
every man who undertook to work with 
these employers, without such a card, 
should be denounced as a “scab,” refused 
lodging or food, ostracized in his com- 
munity, liable to be stoned or clubbed to 
death whenever he emerged from or entered 
the factory, how long would the general 
public endure such a tyranny? And yet, in 
effect, that is what the closed shop means. 


So we, in Kansas, while recognizing col- 
lective bargaining, while heartily approv- 
ing, generally, the organization of labor, 
with all its mutual benefits and advantages, 
condemn the closed shop, condemn the 
strike and have outlawed private warfare. 
My friends, the question with which the 
Industrial Court deals is the most intimate, 
the the 
Compared to it, the 
League of Nations is academic. 


momentous that confronts 


American people. 


most 


We can 
go into the League of Nations with Cox, 
or we can stay out of it with Johnson, or 
we can go into it with reservations with 
Harding. The choice is ours. But we have 
no choice in, nor escape from, these labor 
troubles. And dependent upon these labor 
troubles is the high cost of living, the men- 
ace of Bolshevism, the threat of the Soviet, 
the propaganda of the Red and all the ter- 
rible, constantly accelerating unrest from 
Unless labor 


troubles, this Government will disappear. 


below. we settle these 
The heritage that our fathers have handed 
down to us, as yet unimpaired, will van- 
ish; and upon us, as lawyers, the conserv- 
ators of the Constitution, the constructive 
Force in all lawmaking, more than upon 
any one class, depends the final solution 


of this vast and menacing trouble. 


F. Dumont SMITH. 
rfutchinson, Kans. 








WILLS—UNDUE INFLUENCE. 





In re LOWE’S WILL. 





Supreme Court of North Carolina. Oct. 6, 1920. 





104 S. E. 1438. 





Influence of a physician, exerted merely to 
induce the making of a will, while leaving the 
testator free from influence as to the provi- 
sions thereof, was not undue influence in the 
legal sense. 





Walker and Allen, JJ., dissenting. 

Caveat to the will of Milton R. Lowe, heard 
before the court and a jury. The jury found 
that the execution of the paper writing pur- 
porting to be his last will and testament was 
not procured by fraud and undue influence, 
as alleged by the caveators, that at the time of 
its execution he had sufficient capacity to exe- 
cute the same, and that the said paper writ- 
ing, and every part thereof, was the last will 
and testament of Milton R. Judgment 
accordingly. 


Lowe. 
Appeal by caveators. 


CLARK, C. J. The testator, a bachelor 62 
years of age, died October 31, 1918, leaving nei- 
ther brother nor sister, and by this will de- 
vised his property to his nearest living kin, 
Mrs. Jordan and daughters, one of whom was 
an invalid, and her son, with a family. He also 
left $1,000 each to two churches in the county, 
of the communion to which he belonged, and 
$500 to the widow of another cousin. His other 
relatives were the children of other first cous- 
ins, of whom there were eight, all of whom 
predeceased him; some of them having moved 
away, and some leaving no children. The tes- 
tator lived much to himself, and for the last 
five or six years was not in good health. 


The will was written by a member of the 
bar in good standing, whose testimony, to- 
gether with that of a tenant, who lived on his 
land a few hundred yards from him, if be- 
lieved, showed the testator was entirely unin- 
fluenced, and was possessed of a sound and dis- 
posing mind when he executed the will. He 
was taken ill on September 29 with pneumonia. 
On October 17 his physician informed him that 
he could not live, and suggested that he write 
his will, and thereupon he sent for a lawyer, 
who drew the will under his directions, and, 
according to the testimony, entirely without 
suggestion from anyone, and died on October 31. 
The attack is made by collateral relations on 
the father’s side; Mrs. Jordan being his only 
living first cousin, and on the mother’s side. 
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There was conflict of evidence as to his com- 
petency to make a will, which the jury found in 
the affirmative. The sole allegation as to un- 
due influence was that the physician, who had 
attended him for years, suggested to him that 
he should make a will, and was closeted with 
him, with the doors shut, for a few moments. 
There is no evidence to show that at any time 
the physician suggested to him any provision in 
the will, and he testified that he did not. The 
physician was not deyisee in the will, but was 
designated therein as his executor. He was not 
present when the will was written. 


There are many exceptions and voluminous 
testimony, but the law involved is practically 
reduced to one point, which is that the court 
instructed the jury that, if they should find 
that the physician merely suggested to the 
testator the making of his will, but did not sug- 
gest how he should make it, nor any of the 
provisions therein, this would not be undue 
influence. If merely to advise a friend to make 
his will invalidates it, many wills will be made 
void— 


“The influence which is exerted merely to in- 
duce the making of a will, while leaving the 
testator free from influence as to the provisions 
of the will, is not undue influence in the legal 
sense.” Struth v. Decker, 100 Md. 368, 59 Atl. 
727. 

“Mere advice or suggestion, where directed 
only to the making of a will in general, does 
not constitute undue influence, unless so strong- 
ly and persistently urged that the testator was 
unable to resist adopting it.” 40 Cyc. 1146, and 
notes 57 and 62. 

“A will is not executed under undue influence, 
because a person, at instance of beneficiaries 
named therein, asks the testator to make a will, 
when nothing was said by them to such person, 
or by him to testator, as to what the will should 
contain.” In re Seagrist, 1 App. Div. 615, 37 
N. Y. Supp. 496, affirmed 153 N. Y. 682, 48 N. E. 
1107. 


After the fullest consideration of all the ex- 
ceptions, we find no error. 


Note—Undue Influence in Procuring the Mere 
Making of a Will—The general theory of the 
ordinary case of influence in the making of a 
will is its exertion for the particular benefit of 
some legatee and the consequent exclusion of 
someone who would under the law of descent 
and distributions be the heir of a decedent. But 
to say, as the instant case rules, that it is not un- 
due influence in the legal sense to procure the 
making of a will which would not otherwise be 
made seems to me not true. But it is said in 
Smith v. Decker, 100 Md. 368, 59 Atl. 727, argu- 
endo, that: “There is a mass of testimony tend- 
ing to show that but for the zeal of testator’s 
mother-in-law and his subservience to her ur- 
gency, no will would have been made, but it 
would serve no useful purpose to detail the testi- 
mony on this point, because the influence which 





~ 





is exerted merely to induce the making of a will, 
while leaving the testator free from influence as 
to the provisions of the will, is not undue influ- 
ence in the legal sense.” ; 


But undue influence in its widest definition is 
that which constrains one to act when if left to - 
himself he would not act at all and if that act 
results in one being deprived of an estate in 
which by the law he would become entitled to, 
this would seem to be against law. It, at least, 
raises into an active force a dormant power. Es- 
pecially would this seem to be true if the person 
exerting the influence were actuated by fraud to 
be accomplished only by subtle means. Stinger’s 
Will, 72 Wis. 22, 37 N. W. 236. But in that case 
it was shown that the person exercising the in- 
fluence was the sole beneficiary under the will 
and otherwise would have derived nothing. 


In Harp v. Parr, 168 Ill. 459, 43 N. E. 113, it 
was stated, in effect, that there is a presumption 
of the absence of undue influence when no par- 
ticular beneficiary is shown to have profited by 
it. 

In Goodbar y. Lidikey, 136 Ind. 1, 35 N. E. 
691, it was said as to a will in which it was not 
shown that the devisee participated in any way in 
its being made, that so far as he was concerned, 
there was every presumption of fairness. But 
this is merely a presumption, for if fraud or un- 
due influence was exerted by one causing him to 
become a devisee, or that a will was made prin- 
cipally for that purpose, then the presumption 
would be overcome. 


In re Douglas’ Estate, 162 Pa. St. 567, 29 Atl. 
715, the rule is stated as to one, occupying a con- 
fidential relation, namely, that when he is a bene- 
ficiary under the will, the burden is on him to 
disprove undue influence. If, however, there is no 
evidence he solicited or had any hand in drafting 
the will, or gave any advice on the subject, this 
burden is met. 


The above cases seem to show that the instant 
case announces as a rule of law something that 
in its nature cannot be such. Undue influence is 
a question of fact and, while the jury cannot act 
with unbridled discretion, it is rarely the case that 
a court may say a testator is wholly free from 
influence in the making of a will—especially may 
this be thought true if statutory heirs are set 
aside in behalf of a mere stranger. We note in 
conclusion that two members of the court dis- 
sented from the judgment of affirmance, 








ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE MIS- 
SOURI STATE BAR ASSOCIATION. 





The Missouri State Bar Association held a 
notable session at St. Louis, December 3 and 
4, 1920, notable especially for the serious tone 
of the discussions. Industrial unrest and the 
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spirit of lawlessness abroad in the land were 
the subjects discussed. 


The keynote was given by Hon. Frederick 
W. Lehmann, President of the St. Louis Bar 
Association, in his welcome address in which he 
took occasion to say that life and property were 
at no other time in our history as insecure as 
at this time. He demanded the rigid enforce- 
ment of the criminal law and that the judges 
of appellate courts support the convictions thus 
secured, ignoring the purely technical rules of 
criminal law and procedure which in nine cases 
out of ten are purely arbitrary, unreasonable 
and even ridiculous. “Our judges must use more 
common sense in the administration of the 
criminal law or they will be properly charged 
with contributing much to increase in crime in 
this country.” Mr. Lehmann congratulated 
the Supreme Court of Missouri for over- 
ruling the celebrated “the” decision in the War- 
ner case (See 91 Cent. L. J., 441) and especially 
Judge Williamson who sat before him and who 
was the author of the opinion. He also con- 
gratulated»the court, on its declared purpose, 
in view of the present increase of crime, to sus- 
tain all convictions where possible to do so and 
to remand other cases for new trial where be- 
fore it had been the practice simply to reverse 
as where evidence was not sufficient to convict. 


Hon. Robert Lamar of Houston delivered the 
president’s address in which he laid special 
stress on the adoption of the amendment for 
a constitutional convention. He urged the law- 
yers to begin to instruct the people concerning 
the purpose of a Constitution so that no pro- 
visions should be incorporated of a purely leg- 
islftive or regulatory character. 


One of the most interesting addresses at this 
session was that of Judge Harry Olson on the 
Municipal Court of Chicago and its Psychopathic 
Laboratory. This address we have asked Judge 
Olson to put into the form of an article and 
will appear in the Journal in the near future. 
The experts in the Psychopathic Laboratory 
have made some valuable discoveries as to the 
cause of crime and have put into effect accu- 
rate rules for determining the hereditary men- 
tal defects and disorders that are in most cases 
the cause of crime. He declared that Ger- 
many, Austria, Italy and other European na- 
tions have had psychopathic laboratories for 
years. “They know their defectives,” said 
Judge Olson, “discovering them early by reason 
of the strict supervision over school children. 
These defectives have been encouraged .to leave 








the country so that they might not breed more 
criminals. Most of them came to America, and 
were welcomed because we knew of no tests by 
which we could discover their condition. The 
money test was all we knew and foreign nations 
could well afford to stake every defective father 
of a family with the necessary funds to enable 
them to seek a ‘haven’ in this country to breed 
hundreds, yea, thousands of criminals to infest 
our cities and kill and slay to their heart’s con- 
tent. These individuals are high grade morons 
suffering with praecox dementia. They are sub- 
normal and the law acts as no deterrent; it is 
criminal on the part of any court to parole them. 
They cannot reform. Sometimes they may be 
cured; in most cases they are incurable and 
should be sent on indeterminate sentences to col- 
onies for the feeble-minded. America prides it- 
self on being a ‘melting pot.’ Arrant nonsense, 
What kind of a race are you going to develop by 
that plan? What would be expected if a man 
should breed curs, tom-cats and skunks 
together? They do not do it that way in Eu- 
rope and for that reason they have less crime 
than we have. They seek to exclude defectives. 
We humor them. We let them in at Ellis 
Island. We parole them when they commit 
crime. We encourage them to marry and raise 
a family of criminals and we even seek to pre- 
serve their offspring by keeping them alive in 
incubators. Some day America is going to 
awake to her awful ignorance of the causes 
which today make her the most criminal nation 
on the face of the earth.” 


Hon. Fred Dumont Smith of Hutchinson, 
Kans., addressed the Association on the Kansas 
Industrial Court. Mr. Smith, at our request, 
has put this address in the form of a leading 
article which appears in this issue of the Jour- 
nal. Mr. Smith had the unusual pleasure of re- 
ceiving from other speakers and from federal 
and state judges present at the meeting, testi- 
monials, openly given, to the effect that this 
address had given them a more favorable view 
of the Kansas Industrial Court and that that 
scheme or something like it must be devised 
to protect the people when health and life are 
endangered by the cessation of any business in 
which the public has an interest. 


Hon. Kenesaw Mountain Landis, Judge of 
the United States District Court for the North- 
ern District of Illinois, spoke on the repression 
of crime. He especially attacked the parole of 
criminals by the courts. He said that more 


than once he has had to sentence men paroled 
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two or three times for felonies who never 
served a day of their sentence. “The judicial 
machinery may as well be abandoned,” said 
Judge Landis, “if judges are to destroy its re- 
sults by turning loose convicted men to prey 
upon the community. The best place for crooks 
is in the penitentiary or in an asylum. They 
have no business with their freedom. I have 


been criticised for harshness in my judgments. | 


Why should the law show mercy to those who 
deliberately and often time and again show 
their contempt for it. My solution for the 
crime problem is simple: Get ’em, and when 
you get ’em, keep ’em.” 

Hon. A. T. Dumm of Jefferson City delivered 
a very eloquent address on the Country Law- 
yer and Hon. John Turner White, Commis- 
sioner of the Supreme Court of Missouri, spoke 
on “The Constitution and the Courts.” 

Hon. Francis M. Curlee of St. Louis was se- 
lected president for the ensuing year. 





CORRESPONDENCE. 
PROGRAM OF THE VERMONT BAR ASSO- 
CIATION. 





Editor, Central Law Journal: 

It occurred to me you might be interested in 
present news concerning the activities of the 
Vermont Bar Association. 

Guy W. Hill, Esq., of St. Johnsbury, Vt., 
former Secretary and Librarian, recently re- 
signed his official connection with the Associa- 
tion, and the undersigned was elected to fill 
the vacancy. 

The forty-third annual business meeting will 
be held at Montpelier, Tuesday afternoon, Jan- 
vary 4, 1921. There will be the usual routine 
of committee reports and the election of officers. 
Following the business meeting, the central 
theme will be : “Bar Associations.” At the 
afternoon session, it is expected the President 
will deliver his annual address, and there will 
also be an address by Chief Justice John H. 
Watson. The evening session will consist of 
a banquet, after which it is expected the prin- 
cipal speakers will include: 
Storey, of Boston; former Chief Superior Judge 
Eleazer L. Waterman; Justice Leighton P. 
Slack; Congressman Frank L. Greene; Attorney 
General Frank C. Archibald, and Walter S. Fen- 
ton, Esq. 


Sincerely yours, 
Gro. M. HoGan. 
St. Albans, Vt. 


Hon. Morefield | 








HUMOR OF THE LAW. 





Carroll: “I hear you have been on jury 
duty—was it tedious?” 

Pyper: “Well, it certainly was trying.”— 
London Answers. 


Candidate: “Gentlemen, my opponent hasn’t 
a leg to stand on.” 

Heckler: “All the more reason why he 
should have a seat!”—London Mail. 


At a political meeting in a country town a 
large audience had assembled to support a par- 
liamentary candidate. 

During the speech of the candidate a man 
put his head in at the door and shouted in a 
loud voice: 

“Can anyone here sell me sixpennyworth 
of sense?” 

The speaker halted, evidently quite dum- 
founded, but the chairman of the meeting im- 
mediately silenced the intruder by remarking: 

“Yes, but you have nothing to put it in.”— ~ 
London Answers. 





“One of the most frequent questions of the 
curious,” said Gov. Morrow, “is how the moun- 
taineer regards his still. Does he regard the 
government as infringing on his liberty? I 
don’t know, I confess. But the nearest descrip- 
tion of how the mountaineer regards it that I 
can think of is that the still house is the moun- 
taineer’s club. Men, at times, feel the need of 
the association of men. It is on these occasions 
that the still satisfies. I believe that the best 
expression I ever heard of the relation cafne 
from a witness who had been arrested in a 
moonshine raid. He was not accused of still- 
ing, but the law holds all on the premises. 
This was his testimony: 


“‘T weren't a-gettin’ nothin’, and 1 weren’t 
a-makin’ nothin’, but the word had gone up the 
valley that there was goin’ to be a run-off that 
night, and the men folks come in to git together 
an’ talk an’ brag and hear what was a-goin’ on. 
Hump Davids brung his banjo and Bill Sis- 
more his fox hounds. We made a big fire 
and some was settin’ round and some was 
playin’ cyards, and some was arguin’. Humpy 
was a-playin’ of his banjo and we wuz listenin’ 
to the fox hounds on the hill. 

“We were just men folks havin’ a high ol’ 


lonesome. That’s what tuk me thar, Judge.’” 
—Post-Dispatch. A 
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Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us er to the West 

Pub. Co., St. Paul, Minn. 
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1. Abandonment—Neglect.—Mere neglect to 
assert rights in a vested estate as a tenancy 
by curtesy will not result in loss of title where 
there is no adverse possession by another.— 
Childers v. Kennedy, Ky., 224 S. W. 651. 


2. Adverse Possession—Actual Possession.— 
Adverse possession, which will ripen into title 
after 15 years, must be actual and continuous: 
and where one moved his family about a mile 
distant, and remained for the cropping season, 
and then moved back, there was a break in his 
actual possession, which was fatal to his claim 
of title by adverse possession.—Meek vy. Davis, 
Ky., 224 S. W. 659. 

3.—-Prescriptive Title—Adverse possession 
of land under a claim of right for 20 years, 
though originating in mistake, will ripen into 
good prescriptive title against all the world, 
except the state and persons not sui juris, pro- 
vided such possession is public, continuous, ex- 
clusive, and peaceable, and is accompanied by 
a claim of right, and does not originate in fraud. 
—Wakxelbaum vy. Gunn, Ga., 104 S. E. 216. 


4. Tacking.—Privity which will allow tack- 
ing of possessions may be created in any way 
that will prevent a break in the adverse pos- 
session and refer the several possessions to the 
original entry, and it may be created either by 
parol or otherwise from vendor to vendee.— 
Waller v. Dansby, Ark., 224 S. W. 615. 





5. Assignments—Contingent Interest.—A con- 
tingent interest in land, while not subiect to 
sale under execution, may be conveyed.—Bourne 
v. Farrar, N. C., 104 S. E. 170. 





6. Bankruptey — Discharge. — Evidence that 
the bankrupt had a large measure of control 
over a corporation which owned two newspapers 
and was formed by the Non-Partisan League to 
protect the members from individual liability, 
and which at most raised a suspicion that the 
bankrupt had a proprietary interest in the cor- 
poration, is sufficient to prevent his discharge in 
bankruptcy for failure to schedule his interest 
in the corporation as part of his assets.—Mc- 
Cutcheon v. Townley, U. S. C. C. A., 266 Fed. 985. 

7. False Statement.—The giving of a check 
on a bank in which the account of the bank- 
rupt has been overdrawn does not constitute a 
“materially false statement in writing,” within 
Bankruptcy Act, relating to denial of discharge. 
—Robinson y. J. R. Williston & Co. U. S. G@ C. 
A., 266 Fed. 970. 

8. Trustee.—Under Bankruptcy Act, § 60b, 
as amended by Act June 25, 1910, § 11, record- 
ing is deemed required when, through delay, a 
position superior to the challenged transfer 
has been gained by some creditor for whom 
the trustee represents, or whose place he is en- 
titled to take. The trustee is not such a per- 
son by virtue of section 47a, as this lien arises 
subsequently to the recordation of the chal- 
lenged transfer.—Bradley v. Robie,- U. 8S. C. C. 
A., 266 Fed. 884. 

9. Bastards—Impeaching Verdict.—Affidavits 
of jurors, to the effect that they considered evi- 
dence which had been withdrawn, was clearly 
incompetent.—Dailey v. Bond, Vt., 111 Atl. 294. 

10. Bills and Notes—Fraudulent Representa- 
tions —Though defendant, as part of the price 
for plaintiff's farm, indorsed to plaintiff with- 
out recourse a third person’s note, defendant 
is liable thereon; he having made fraudulent 
representations as to the note to induce the 
trade.—Hartsfield v. Pace, Ky., 224 S. W. 647. 

11. Cancellation of Instruments—Equity.— 
Equity will afford some form of relief from con- 
veyances for support on nonperformance of the 
agreement.—Stephens vy. Daly, D. C., 266 Fed. 
1009. 


12. Carriers of Passengers—Duty of Passen- 
ger.—It is the duty of a passenger to make in- 
quiry and ascertain whether or not the train 
on which he intends to take passage will, under 
the regulations of the company, stop at the sta- 
tion to which he is, destined; but the passenger 
is not bound to inquire, if he is in any way 
misled by the servants of the carrier.—Hines, 
Director General of Railroads, v. Smith, Ark., 
224 S. W. 612. 


13. Commerce—Telegram.—The course by 
which a message was transmitted in the ordi- 
nary course of business by a telegraph company 
between two points within the state determines 
its character as an interstate or intrastate 
transaction, and it is interstate where it actu- 
ally was sent through a portion of another state, 
though it was not necessary to send it across 
the state boundaries.— Western Union Telegraph 
Co. v. Speight, U. S. S. C., 41 Sup. Ct. 11. 

14. Conspiracy—Circumstantial Evidence.-—A 
conspiracy is almost necessarily established by 
welding into one chain of a number of links, 
each in itself inconclusive and insufficient to 
prove a conspiracy, but when connected and 
examined as a whole sufficient to show it.— 
Gibson v. Commonwealth, Ky., 224 S. W. 657. 

15. Lawful Purpose.—The fact that two or 
more persons join in an action does not make 
the action actionable, if it was not actionable 
in itself—Pye v. Cardwell, Tex., 224 S. W. 542. 
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16. Contracts—Performance Impossible.—If 
the manifest purpose of a contract is impossible 
of accomplishment in the manner in which it 
was intended to be effected, on account of a 
legal obstacle, but can be fully executed in a 
different way which is consistent with law, it 
must be permitted to operate in the latter mode. 
—Wilson v. Riffle, W. Va., 104 S. E. 285. 


17. Public Policy.—A contract to furnish 
another evidence which would help him out in 
litigation made without any regard to the truth 
of the evidence to be furnished is void as 
against public policy because contemplating 
subordination of perjury, which is a felony.— 
Luce v. Endsley, Ark., 224 S. W. 619. 


18. Public Policy.—Provision of contract, be- 
tween an association representing nearly all the 
building contractors of New York City and Long 
Island and an asSociation representing the labor 
unions thereof, binding the contractors ‘to em- 
play only union men in their enterprises there- 
in, and having for its object the closed shop, 
the monopolization of the labor market by the 
unions, violates public policy as to monopolies. 
—Lehigh Structural Steel Co. v. Atlantic Smelt- 
ing & Refining Works, N. J., 111 Atl. 376. 


19. Termination.—The general rule is that 
contracts not expressly made for fixed period 
are terminable at the will of either party.— 
Michigan Mut. Life Ins. Co. v. Thompson, U. S. 
C. C. A., 266 Fed. 973. 


20. Conversion—Personalty.—Where a_ will 
directed the sale of real estate and distribution 
of proceeds, the proceeds are personalty, so that 
the husband of the beneficiary acquires no inter- 
est therein as tenant by curtesy.—In re Brogden, 
N. C., 104 S. E. 177. 


21. Corporations—Libel and Slander.—A cor- 
poration will not be liable for the publication 
of a libel by its agent, unless he was authorized 
thereto, or the same was published while acting 
within the scope of his authority, or his act 
in regard thereto was subsequently ratified by 
the proper corporate authority.—Barger v. Hood, 
W. Va., 104 S. E. 280. 


22. Notice.—The mere fact that the secre- 
tary of a corporation has authority to draw 
checks to pay the corporation’s obligations will 
not estop the corporation from questioning the 
validity of his act when he issues a check, not 
to pay the corporation's debt, but the obligation 
of a third party to one charged with notice of 
such fact.—McDonald v. Bauman, Ky., 224 S. 
W. 641. 

23. Parties to Suit.—Creditors of an insol- 
vent corporation cannot maintain an action 
against a part of the stockholders for the pay- 
ment of corporate debts until it is shown that 
the stockholders who are not made parties de- 
fendant and who are not served with process 
are nonresidents of the state, or for other good 
and sufficient reason cannot be reached by the 
process of the court.—M. A. Gedney Co. v. San- 
ford, Neb., 179 N. W. 385. 

24. Priority.—One who. loans money to a 
financially embarrassed corporation, to enable 
it to continue in business, and takes security 
therefor, is not thereby entitled to priority over 
mortgages existing when the loans were made. 
—Andrews Institute for Girls v. New York 
Steam Co., U. S. C. C. A., 266 Fed. 872. 

25. Imputability.—Ordinarily knowledge on 
the part of an agent of a corporation imputes 
knowledge to the corporation because of the 
agent’s duty of disclosure, except where the 
agent is engaged in transactions for his own 
benefit, hostile to the corporation, or for the 
benefit of some other person in a manner detri- 
mental to the corporation, when the presump- 
tion of disclosure does not follow.—Rocky River 
Development Co. vy. German-American Brewing 
Co., N. Y., 184 N. Y. Sup. 155. 

26. Courts—Stare Decisis—While great con- 
sideration should be given to precedents of long 
duration and general acceptance, a rule, estab- 
lished merely by precedent, is not infallible, and 
if it is highly technical,. so that courts have 
had to make exceptions thereto from time to 
time, and the reason therefore has ceased, it 
need be no longer followed.—Whitaker & Fowle 
v. Lane, Va., 104 S. E. 252. 





























27. Criminal Law—<Accomplice.—While there 
is no absolute rule of law preventing convictions 
on the testimony of an accomplice, the jury 
should be instructed and cautioned as to the 
character of such testimony, and the’ danger of 
convicting without supporting evidence.—Freed 
v. United States, D. C., 266 Fed. 1013. 


28. Acquittal on Count.—An acquittal on 
the second count of an indictment for violating 
the Espionage Act is not inconsistent with a 
conviction under the first count, where the first 
count contained the element of intent to inter- 
fere with the success of military service, which 
did not enter into the offense alleged in the sec- 
ond count.—Hinkhouse v. United States, U. S. C. 
Cc. A., 266 Fed. 977. 


29. Embezzlement.—In a_ prosecution for 
larceny by embezzlement, testimony of other acts 
of embezzlement or fraudulent conversion by de- 
fendant as bearing on his motive in converting 
the money in the case at bar held properly ad- 
mitted, subject to proper instruction to consider 
it only as showing motive.—State v. Wilson, 
Iowa, 179 N. W. 305. 


30. Harmless Error.—Where accused, after 
the court’s refusal to discharge him at the close 
of the state’s evidence in chief, introduced evi- 
dence, he cannot claim that such refusal was 
error.—Wukina y. State, Ind., 128 N. E. 435. 


31. Insanity.—The defense of insanity, 
when interposed by the accused in a criminal 
action, is a question of fact for the jury.—Phil- 
brick v. State, Neb., 179 N. W. 398. 


32. Intent.—In cases where there are eye 
or ear witnesses to the happening of an iso- 
lated transaction, and the sole question is 
whether it happened or did not happen, it is 
not proper or competent to permit the intro- 
duction of evidence of other remote and discon- 
nected matters, not charged in some good count 
in the indictment, to prove intent, where the 
element of intent is not involved in the crime 
charged.—Holzmacher y. United States, U. S. c. 
Cc. A., 266 Fed. 979. 

33. Sentence.—A sentence that accused be 
confined for a maximum period of his natural 
life and a minimum period of 10 years, with rec- 
ommendation of 10 years as a reasonable maxi- 
mum sentence, is a sentence for life, to which 
the indeterminate sentence law is not applica- 
ble; the recommendation being surplusage, ex- 
cept as it may be considered by the pardoning 
power.—In re Smith, Mich., 179 N. W. 346. 

34. Withdrawal of Plea.—Ordinarily, the 
granting of leave to withdraw a plea of guilty 
is within the sound discretion of the trial court. 
—Atkinson v. State, Ind., 128 N. E. 433 

35. Damages—Breach of Contract.—In an ac- 
tion for breach of contract to supply defend- 
ants’ motion picture films to plaintiff for exhi- 
bition, where it was shown that defendants’ 
films were popular, and that the income from 
their exhibition.was reasonably ascertainable, 
plaintiff is entitled to more than nominal dam- 
ages, though his witness could not state the 























rental value of the pictures; rental value mean-.- 


ing only such damages as are recoverable in a 
particular case, and in this case would mean 
the revenue which the exhibition of the pictures 
would bring.—Lester v. Fox Film Corporation, 
S. C., 104 S. E. 178. 

36>> Dediecation—Public Way.—Where a strip 
of ground for more than 20 years had been used 
as a way of ingress and egress to certain ele- 
vators and a mill, and as a public way con- 
necting two streets, and by the general public 
for traveling purposes, both by pedestrians and 
vehicles, all with the knowledge and acquies- 
cence of the successive owners of the abutting 
land, and had been improved by certain of the 
latter and by the town and city, it was dedi- 
eated for a public way.—Lome v. City of Mon- 
ticello, Ind., 128 N. E. 449. 

37. Deeds—Repugnancy.—The entire haben- 
dum clause of a deed may be rejected, if re- 
pugnant to other clauses, and defeating the con- 
veyance, as through its recital that the grantee 
is to hold the premises “unto the said (grantors). 
their heirs,” ete, since a repugnant clause will 
not be given effect to destroy the deed.—Hop- 
kins v. Walters, Tex., 224 S. W. —. 
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38. Words of Inheritance.—Though plain- 
tiff’'s mother, who conveyed lands to him, in- 
tended to grant the fee, yet as the deed con- 
tained no words of inheritance in the granting 
or habendum clauses, only a life estate passed, 
notwithstanding the instrument contained the 
usual covenants of warranty.—Fore v. Marion 
County Lumber Co., S. C., 104 S. E. 179 


39. Depositions—Parts of.—Plaintiff can at 
the trial read from a deposition taken on be- 
half of defendant, which was incompetent, ad- 
missions made by defendant’s counsel in open 
court without permitting the other parts of the 
deposition to be read in evidence.—Lanter v. 
Southern States Life Ins. Co., S. C., 104 S. E. 193. 


40. Easements—Right of Way.—Defendants 
could not deprive plaintiff of his easement of 
right of way over their lands by providing an- 
other outlet for him, however detrimental the 
original right of way was to defendants’ land, 
if plaintiff had actually acquired title to the 
use of the way by prescription.—Smith v. Jack- 
son, N. C., 104 S. E. 169. 


41. Equity—Jurisdiction—Where equity jur- 
isdiction has rightfully attached, it should be 
made effectual for the purposes of complete re- 
lief.—Holton y. Hassam, Vt., 111 Atl. 389. 


42. Laches.—Laches is not, like limitations, 
a mere matter of time, but is principally a 
question of the inequity of permitting a claim 
to be enforced or right asserted, an inequity 
founded on some change in the condition or re- 
lations of the property or the parties; each case 
depending on its own peculiar circumstances.— 
Page v. Cave, Vt., 111 Atl. 398 


43. Mistake.—Where grantor conveyed one 
piece of land as executor of one estate, and as 
part of the same transaction conveyed adjoin- 
ing piece of land to same grantees as adminis- 
trator of another estate, and where it neces- 
sarily followed that, if there had been a mis- 
take in the description in one deed, a similar 
mistake had been made in description in other 
deed, a bill to reform the two deeds was not 
multifarious.—Viall v. Hurley, Vt., 111 Atl. 395. 

44. Evidence—Building Restrictions.—Parol 
representations by the owner of a subdivision 
to lot purchasers that all subsequent convey- 
ances of lots would contain certain restrictions 
are admissible against a subsequent purchaser 
who was found to have had knowledge of the 
‘restrictions in conveyances of other lots at the 
time he made his purchase.—Wilson Co. v. Gor- 
don, Tex., 224 S. W. 703. 

45. Expert Testimony.—Where a _ witness 
testifies that he is familiar with the handwrit- 
ing of a party, a written instrument is admis- 
sible in evidence as to the handwriting of such 
party, upon proof by the witness that it is 
genuine.—Waddell v. J. R. Watkins Medical Co., 
Ga., 104 S. E. 250. 

46. Muniments of Title-—The objection to 
deeds and other muniments of title, on the ground 
that it does not appear that the land described 
in the deed or other instrument is the same land 
as that sued for, is without merit, as parol evi- 
dence would be admissible to identify the land 
described in the instrument as the land.sued for. 
—Sheffield v. Sheffield, Ga., 104 S. E. 213. 

47. Frauds, Statute of—Memorandum.—Tele- 
grams or letters to the writer’s agent may con- 
stitute adequate memorandum of the contract 
under the statute of frauds, and several tele- 
grams, letters, or other writings signed by the 
party to be charged may be considered together 
in supplying the essential elements of such 
memorandum as will satisfy the statute—Meek 
v. Briggs, Fla., 86 So. 271. 

48. Gaming—Future Delivery.—Evidence ex- 
amined, and held that the only conclusion to be 
reached from the plaintiff’s evidence is that the 
contract was based on a wagering transaction; 
and that there was, in fact, no intention on the 
part of‘ the parties to engage in a bona fide 
purchase to be followed by an actual delivery 
of the commodity in which they nominally dealt 
and that such transaction was a gambling ven- 
ture and speculation in the fluctuation in the 
price of wheat in the markets, and is void as 
being contrary to pone policy.—Hall v. Davis, 
Neb., 179 N. W. 39 























49. Homicide—Dying Declaration.—The test 
of admissibility as a dying declaration is that 
the statement was made under a consciousness 
of impending death, and this may be determined 
not only by all decedent said, but also by his 
evident danger and by all the surrounding cir- 
cumstances.—Jackson y. Commonwealth, Ky., 
224 S. W. 649. 

50. Husband and Wife—Fraud.—A wife, who 
was named as grantee in the deed at the re- 
quest of her husband, is bound by his fraud, 
causing the conveyance to her.—Campbell v. 
Turley, Tex., 224 S. W. 528. 

51. Maintenance.—A contract between hus- 
band and wife, providing for the wife’s main- 
tenance, made after a separation has taken 
place, is valid and enforceable.—Watson v. 
Burnley, Ga., 104 S. E. 220. 

52. Injunction—Indirect Contempt.—The jur- 
isdiction-of the court to punish for an indirect 
contempt of its authority in disobeying a re- 
straining order held properly invoked by filing 
an affidavit of the plaintiff in the case in which 
the restraining order was entered.—Ramer v. 
State, Ind., 128 N. E. 440. 

53. 
ally be used pending final determination of a 
suit for possession of property to transfer such 
possession from defendant to plaintiff—Vogel- 
sang v. Gray, Tex., 224 S. W. 535. 

54. Insuranee—Eyewitness.—In an action to 
recover death indemnity from an association, 
a by-law of which contained a clause limiting 
amount of liability for injuries caused by fire- 
arms, where there was no eyewitness except the 
member, the burden was on defendant to prove 
that there was no such eyewitness.—Fiedler v. 
Iowa State Traveling Men’s Assn., Iowa, 179 
N. W. 317. 

55. Insurable Interest.—A person may take 
out a policy of insurance on his own life and 
designate any other person he chooses as bene- 
ficiary, though the person so designated has no 
insurable interest in the life of the insured, 
and a joint policy taken by two. former part- 
ners in favor of the survivor is in effect a pol- 
icy taken by each for the benefit of the other. 
—Atkins v. Cotter, Ark., 224 S. W. 624. 

56. Misrepresentation.—Insured’s misrep- 
resentation as to the condition of his health in 
application for life policy, where in fact he 
was suffering from an incurable disease at the 
time of such application, was no defense in an 
action on the policy commenced more than a 
year after policy was issued, where policy con- 
tained clause making it incontestable on expira- 
tion of one year from date of policy.—Hardy v. 
Phoenix Mut. Life Ins. Co., N. C., 104 S. E. 166. 

57. Imternal Revenue—Stock Dividend.—A 
stock dividend declared by a corporation from 
its accumulated surplus is not taxable as “In- 
come,” under Act October 3, 1913.—Loomis v. 
Wattles, U. S. C. C. A., 266 Fed. 876. 

58. Judgment—Election of Remedies.—The 
election by a servant to pursue one remedy for 
his wrongful discharge bars his right to pur- 
sue another remedy, since his contract of em- 
ployment is indivisible and the discharge is a 
single breach, so that an employe whose wages 
are paid to the time of discharge cannot bring 
separate actions for future installments of 
wages as they become due.—Brand v. Ogden- 
Howard Co., Del., 111 Atl. 370. 

59. Opening Default.—Though no defense 
is filed by the defendant, and on the call of the 
appearance docket an entry of “in default” is 
made by the judge, it is within the legal dis- 
cretion of the judge, during the same day and 
before the adjournment of the term, to allow 
the defendant to plead.—Chero-Cola Bottling Co. 
v. Southern Express Co., Ga., 104 S. E. 233. 

60. Landlord and Tenant—Dispute of Title.— 
In lessee’s action against sublessee on note 
given for rent, it was no defense that land had 
been sold for purpose of paying owner's debts, 
and that sublesse, to protect his own inter- 
est, was forced to purchase land, since the ten- 
ant cannot dispute his landlord's title, nor inter- 
pose an after-acquired title in defense.—Mont- 
gomery v. Massey, Ark., 224 S. W. 631. 

61. Tenant at Sufferance.—A tenant for a 
definite term may become a tenant at sufferance 
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entitled to notice to vacate under Gen. Laws 
1909, c. 334, § 1, by holding over his term with- 
out a new contract only in case the landlord is 
guilty of laches in commencing ejectment.— 
Mitchell v. Hyman, R. L., 111 Atl- 369. 


62. “Libel and Slander—lIllegality and Malice. 
—The illegality and malice involved in the pub- 
lication of a libel constitute the essence of the 
offense.—State v. Payne, W. Va., 104 S. E. 288. 


63. Limitations of Actions—Discovery of 
Fraud.—An accounting by an executor, in which 
he charged himself with some money received 
from a corporation in which deceased had been 
a stockholder, did not put a legate on inquiry 
which would lead to her discovering fact that the 
executors were claiming the stock as individuals; 
the receipts accounted for not being stock divi- 
dends.—Gaines vy. Huyler, N. Y., 184 N. Y. Sup 


145. 


64. Logs and Logging—Deed.—A deed convey- 
ing “all pine timber and timber like trees” be- 
ing, growing, and standing, “and being 195 acres 
of good pine timber,” is a conveyance only of 
the pine timber on the lan 
mann Lumber Co., Miss., 86 So. 265. 

65. Master and Servant—Loss of Foot.— 
Where so much of an employe’s foot as lay 
forward of the plane of the front surface of 
the tibia, or shin bone, was amputated, so that 
he lost the toes and instep, but not the heel, 
and so that with the aid of a specially con- 
structed boot he was able to step on the hee? 
he did not sustain the “loss of a foot,” within 
the Workmen’s Compensation Law, § 16, prior 
to amendment by Pub. Laws 1919, c. 238, and 
was entitled to an award for loss of his toes 
ao ae v. American Ry. Express Co., Me., 111 

tl. 383. 


66. Presumption of Care.—The presump- 
tion is that deceased servant was in the per- 
formance of his duty to close factory windows 
when killed by collapse of the part of the 
building he was in, caused by a tornado.—Reid 
ie Aeeoreate Electric Washer Co., lowa, 179 N. 


67. Mortgages—Deed.—A petition, in an ac- 
tion to have a conveyance of land absolute on 
its face declared to be a security deed, alleg- 
ing plaintiffs to be the sole heirs of the grantor 
dying intestate in possession, and plaintiffs’ pos- 
session and the refusal of their offer before suit 
to pay the debt, and offering payment in full 
on an accounting in the suit, set out an equi- 
table cause of action.—E. Tvis Napier Co. v. 
Gloss, Ga., 104 S. E. 230. 


68. Redemption.—A mortgage in possession 
will not be allowed to make improvements 
which will render it more difficult for the mort- 
gagor to redeem by charging him with costs 
of improving the property.—Bowen v. Boughner, 
Ky., 224 S. 653. 

69. Redemption.—When it is established 
that a deed was in fact given as security only, 
the grantor therein stands in the relationship 
to the premises as mortgagor, and is entitled 
to redeem. In such case the mortgagor is enti- 
tled to the possession of the premises and to 
receive the rents and went therefrom.—Snoke 
v. Beach, Neb., 179 N. W. 389. 


70. Municipal Corporations—De Facto Officer. 
—Officers elected under the provisions of a new 
municipal charter which was invalid as to the 
election previsions only are de facto officers 
whose actions within the scope of the charter 
are valid until they are legally ousted.—Wattles 
v. Upjohn, Mich., 179 N. W. 3365. 


71. Partnership—Joint and Several Contract. 
—Ordinarily, a contract by which the members 
of a copartnership bind themselves is joint and 
several, wherefore an action against one of them 
may be maintained.—Harris vy. Welch, W. Va. 
104 S. E. 277. 

72. Patents—Abandonment.—The limiting of 
broad, general claims which would cover the 
whole field of the art, to claims covering more 
specifically the -invention, but not in such e@ 
manner as to abandon any elements of the in- 
vention relied on in the infringement suit, is 
not an abandonment which defeats the right to 
enjoin the infringement.—General Electric Co 
v. Nitro Tungsten Lamp Co., U. S. C. C. A., 26¢ 
Fed. 994. 

















73. Pleading—Demurrer.—Demurrer to an- 
swer admits for the purposes of such demurrer. 
that the facts alleged therein are true.—Bryan 
v. Mieler, Ind., 128 N. E. 437 


74. Quieting Title—Bar to Action.—Invalidity 
of the instrument or provision under which the 
claim is set up, on its face, constitutes no bar 
to a suit to remove cloud from title, if the true 
owner is in possession of the property affecter 
by the cloud.—Gilbert v. McCreary, W. Va., 104 
Ss. E 


75. Railroads — Contributory Negligence. — 
An automobile driver who approached a cross- 
ing where the view was obstructed, without 
stopping his car to listen, and was struck by : 
train whose approach he did not hear, though 
its rumbling was heard by numerous witnesses 
at greater distances, was contributory negli- 
gence as a matter of law.—Chicago Great West- 
ern R. Co. v. Biwer, U. S. C. C. A., 266 Fed. 965. 


76. Rape—Void Consent.—Consent of the 
woman to sexual intercourse from fear of per- 
sonal violence is void, and though the man lays 
no hand on her, if, by an array of physical force 
he overpowers her so that she dares not resist, 
he is guilty of rape.—State v. Morrison, Iowa, 
179 N. W. 321. 


77. Removal of Causes—Jurisdiction.—Under 
Judicial Code, § 29, the filing of a sufficient pe- 
tition and bond for removal ipso facto removes 
the cause, and deprives the state court of fur- 
ther jurisdiction; any question of the right of 
removal being for the federal court.—Williams 
v. Delaware, L. & W. R. Co., U. S. D. C., 266 Fed. 
1003. 

78. Specific Performance—Equity.—A court of 
equity will specifically execute an oral contract 
for the sale of land by a father to a son, where 
the son has paid part of the purchase money, 
has been placed in possession of the land, ana 
has made valuable and permanent improvements 
thereon.—Moore v. Moore, W. Va., 104 S. E. 26 


79. Stipulations—Relief from.—The courf has 
power to relieve a party from stipulations upon, 
a showing of sufficient cause, and it is within 
the discretion of the court to set aside stipu- 
lations of attorneys relating to the conduct of 
a pending cause, where their enforcement would 
result in injury to one of the parties, and the 
other would not be materially prejudiced. and 
they may also be set aside where it would be 
inequitable to enforce them, or where they were 
entered into under mistake of fact connected 
with the subject-matter, or by inadvertence.— 
Borgman v. Bultema, Mich., 179 N. W. 347. 

80. Taxation—Situs of Debt.—Generally, 
debts can have no locality separate from the 
parties to whom they are due.—National Metal 
Edge Box Co. v. Town of Readsboro, Vt., 111 





81. Tender—Conditional Tender.—A __ state- 
ment on checks offered by a tenant, ‘rent’ for 
certain periods named, was equivalent to saying 
that they represented “the sum agreed upon” 
or the “compensation,” not a part, but all, “for 
the use of the property”; rent commonly mean- 
ing “a certain pecuniary amount, agreed upon 
between a tenant and his landlord, and paid at 
fixed intervals by the tenant to the landlord, for 
the use of land or its appendages.” Hence the 
offers of the checks were conditional tenders, 
and not valid.—Davidge v. Simmons, D. C., 266 
Fed. 1018 

82. Vendor and Purchaser—Notice.—Where ¢ 
purchaser had notice of facts sufficient to pt 
him on inquiry, he is chargeable with knowl- 
edge of all facts which a reasonably diligent 
inquiry would have elicited, and cannot rely on 
bona fide purchase.—Cathcart vy. Matthews, §£& 
C., 104 S. E. 181 

83. Reliance on Representation.—A buyer 
of land has no right to accept and rely on the 
representations of the seller, unless made to 
influence the purchase.—McCane v. Wokoun, 
Iowa, 179 N. W. 332 

84. Witnesses—Cross-examination.—Substafl- 
tive evidence is inadmissible to contradict ex- 
traneous or collateral matters, brought out on 
cross-examination for purpose of impairing the 
credibility of a witness, with whose answers the 
interrogating party must be content.—Bush v. 
State, Ind., 128 N. E. 443. 
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